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Rogel i o Gal van-Miuro appeals his conviction of possessing with the
intent to distribute five kilograns or nore of cocaine in violation of 21
U.S.C 8§ 841(a)(1) (1994). Glvan argues that the district court! erred
in failing to suppress the cocai ne seized during a search of his car. He
contends there was not reasonabl e suspicion to
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justify his detention, and that he did not voluntarily consent to the
search of his car. W affirmthe conviction

On January 31, 1996, Nebraska State Trooper Goltz pulled over Gl van
for speeding. Goltz recorded the stop on his in-car video canera system
whi ch records whatever is in front of the cruiser. Goltz asked Gal van for
his license and car registration. Glvan told Goltz that he was headi ng
to Chicago for a business neeting. Goltz returned to his patrol car where
he asked the dispatcher to run several conputer checks on Gal van.

After about ten to fifteen mnutes, Goltz had the information from
two of his conmputer checks. He learned that Galvan had a valid driver's
license, and that he had been arrested on a narcotics charge and a vehicle
tanmpering charge. Goltz issued a witten warning for speeding.

Coltz returned to the car and handed Gal van his warning. He returned
Gl van's license and car registration and asked Galvan if he had ever been
arrested. Glvan adnmtted that he had been arrested for being in a stolen
vehicle. Goltz thought it unusual that Galvan adnmitted his arrest for one
felony but not to the drug felony. Goltz explained to Galvan that
Interstate 80 is often used to transport drugs. He asked Gl van whet her
he had any drugs or weapons in the car. Galvan replied "no," and Goltz
asked: "You don't have any problemif | search your car?" Glvan's faint
response cannot be heard on the videotape, but Coltz testified that Gal van
responded "yes," shaking his head indicating to Goltz that he could search
his car. Goltz then said: "You understand | can search your car?" @Gl van
nodded his head, said "yes," and asked Goltz if he wanted himto open the
trunk. Goltz did not use a consent to search or waiver of rights form
relying instead on the video and audi o recordi ng of the consent.

Because of the extrene cold, CGoltz told Galvan he could sit in his
patrol car. Goltz took the police dog out of the back of his car, and
wal ked the dog around



Galvan's car. The dog did not alert. Goltz searched the inside of the
car, the trunk of the car, and the luggage inside the rear of the car. The
initial search |asted about five ninutes. At that point, a second police
officer arrived on the scene to tell Goltz that his radi o m crophone was
not working. Goltz inadvertently turned off the audio for his videotape
when he adjusted the radio switch. Fromthis point on, there is no sound
to go along with the videot ape.

Goltz returned to his patrol car to call the Nebraska State Patrol
di spatch. They told him that one of the conputer searches showed that
United States Custons was investigating Galvan for fal se nodifications of
vehicles through his |inousine business, specifically, building false
conpartnents.

Two other officers arrived. After being told the above information,
one of the officers opened the trunk of the vehicle and observed that one
of the support beans was a different color than the rest of the vehicle and
that the trunk contained "bondo," a conpound used for vehicle
nodi fications. The officers then |ocated a false conpartnent in the trunk
where they found approxi mately twenty kil ograns of cocai ne.

Gl van noved to suppress all evidence seized as a result of the
search of his car, arguing that his consent was not know ng and vol untary.
The magi strate judge denied the notion, and the district court adopted the
magi strate judge's report and recommendati on. Gl van then entered a
conditional plea of guilty and appealed the denial of his notion to
suppr ess evi dence.



Gl van concedes that Goltz had probable cause to stop him for a

speedi ng viol ation. He argues, however, that after obtaining Galvan's
identification, asking about his trip, and running the conputer checks, the
traffic stop should have concl uded. He contends that Goltz's further

guestioni ng converted the otherwise legitimate stop into an investigatory
stop, and that there was not reasonable suspicion to justify such a
detention under Terry v. GChio, 392 U S. 1 (1968).

The district court concluded that Galvan's consent occurred during
a "consensual encounter," and that after Goltz returned to Galvan his
license and registration there was no seizure as a reasonabl e person woul d
feel free to | eave.

Gal van argues that this case is indistinguishable fromUnited States
v. Ranos, 42 F.3d 1160 (8th Cir. 1994), cert. denied, 514 U 'S 1134 (1995).
In that case, a police officer stopped two brothers because the passenger
was not wearing a seat belt. |d. at 1161. Neither the conputer check nor
the driver's answers to the officer's question raised suspicion. Id.
Nevert hel ess, the officer kept the two brothers separated and asked them
additional questions. 1d. at 1162. W held that although the initial
stop was legitinmate, the scope of the officer's additional questioning and
del ay was not reasonably related to the circunstances justifying the stop
Id. at 1164. The court decided that the additional questions and del ay
escal ated the stop into a Terry stop requiring reasonable suspicion. |d.

This case is distinguishable fromRanps. First, when the officer in
Ranbs asked for permission to search the vehicle, the brothers were
separated. Even though the officer had returned the driver's license, the
separation of the driver and passenger prevented the driver from
term nating the encounter such that a reasonabl e person would not feel free
to | eave. Id. at 1162-64. Circunstances indicative of a seizure




may include "'the threatening presence of several officers, the display of
a weapon by an officer, sonme physical touching of the person of the
citizen, or the use of |anguage or tone of voice indicating that conpliance
with the officer's request mght be conpelled.'" United States v. Wite,
81 F.3d 775, 779 (8th Gr.) (quoting United States v. Mendenhall, 446 U. S.
544, 554 (1980) (opinion of Stewart, J.)), cert. denied, 117 S. C. 518
(1996). The ultinmate deternination of whether a seizure occurred is a
guestion of | aw which we consider de novo. See id. The underlying facts
used to decide whether a seizure occurred are reviewed for clear error.
See United States v. MKines, 933 F.2d 1412, 1426 (8th Cr.) (en banc),
cert. denied, 502 U S. 985 (1991).

The district court adopted the report of the nagistrate judge, who
found that the exchange between Galvan and Goltz was cooperative and
conversational, that Coltz displayed no weapon, and that at the tine Goltz
asked to search the car Gal van had everything he needed to proceed on his
way .

After carefully reviewing the record, including the videotape of the
encounter, we are persuaded that these findings are not clearly erroneous.
W shoul d add that although vi deotapes of an encounter taken by caneras in
the police or patrol cars are a new devel opnent in | aw enforcenent, and a
new devel opnent in our appellate review, the findings of fact from such
itens of evidence fall within the province of the district court. As with
any other evidentiary issue, our reviewis on the record before us and we
may not substitute our factual findings for those of the trial judge. W
can only observe that the videotaped encounters present a graphic
dermonstration from which we can reach our conclusion as to whether the
district court nmade findings of fact that are clearly erroneous. @Glvan
had everything he needed to lawfully proceed on his journey, so that a
reasonabl e person would feel free to | eave. Thus, Goltz's request to search
cane during a consensual encounter and was permni ssible w thout reasonable
suspicion. See Wite, 81 F.3d at 779.



The search of Galvan's car did not arise from an unreasonabl e
det enti on.

Gal van al so argues that he did not voluntarily consent to the search
of his car.?

Gal van's consent was voluntary if it was the product of an
essentially free and unconstrained choice, rather than the product of
duress or coercion, express or inplied. See United States v. Chaidez, 906
F.2d 377, 380 (8th CGr. 1990) (citing Schneckloth v. Bustanonte, 412 U. S
at 218, 225, 227 (U.S. 1973) (quotations onmitted)). This determnation
depends upon the totality of the circunmstances, including "both the
characteristics of the accused and the details of the interrogation." [d.
The governnment bears the burden of proving voluntary consent by a
preponderance of evidence. See United States v. Barahona, 990 F.2d 412,
417 (8th Cir. 1993).

CGting the factors set forth in Chaidez to deterni ne whether consent
is voluntary, see 906 F.2d at 381, Glvan argues that he did not
voluntarily choose to allow Goltz to search his vehicle. He contends that
hi s acqui escence to the search was the product of coercion, explaining that
he had a Iimted understandi ng of English and that Goltz's "requests" to
search the car were actually denmands.

The district court found that Gal van had no difficulty understanding
Coltz and that Galvan voluntarily consented to the search of his car. W
review the district

*The Supreme Court recently granted certiorari to consider the validity of a
search of avehicleincident to the issuance of atraffic citation. See lowav. Knowles,
569 N.W.2d 601 (lowa 1997), cert. granted, 66 USLW 3620 (U.S. Mar. 23, 1998)
(No. 97-7597). The Supreme Court'sdecision in this case will not impact our analysis
here. The Court is considering the validity of a search authorized by a state statute,
not the validity of a consensual search.




court's determ nation of whether a voluntary consent to a search was given
under the clearly erroneous standard. See Barahona, 990 F.2d at 417.

The district court findings of consent are supported by the record.
Goltz testified that he had no difficulty understanding Glvan and
perceived no difficulty in Galvan understanding him Qur review of the

vi deotape confirns that Galvan spoke English. He answered Coltz's
guestions quickly and with sone el aboration. He appeared to understand
Engl i sh. Gl van's actions and deneanor observed on the video are
consistent with a finding of voluntary consent. He offered to open the

trunk of the car. He appeared quite cooperative and did not object to the
search. See Wite, 81 F.3d at 780.

The district court did not clearly err in concluding that Gl van
voluntarily consented to the search of his car.

W affirmthe conviction.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH CIRCUIT.



